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News for players in the capital market - the right to remain silent and to avoid
self-incrimination recognised by the European Court of Justice in administrative
investigations for insider dealing

POPOVICI NITU
STOICA=ASOCIATII

I. How it started — the facts

It is no surprise that it all started with a fine, but in our case one fine basically led to another, namely the National
Companies and Stock Exchange Commission of Italy (Consob) imposed a fine of EUR 300,000 on an individual
for the administrative offences of insider dealing and unlawful disclosure of inside information, while also
applying another fine of EUR 50,000 for failure to cooperate during the administrative investigation.

The latter was imposed due to the fact that after repeatedly postponing the date of the hearing to which he had
been summoned in his capacity as a person aware of the facts, he had declined to answer the questions when he
appeared at the hearing. Whether this was a sanctionable action or simply the exercise of his legal rights was soon
to be determined...

The individual challenged the decision before the Italian courts, claiming his right to remain silent and to avoid
self-incrimination. This led to a question of constitutionality concerning the provision of Italian law on the basis of
which the administrative fine for failure to cooperate was imposed, question which was referred by the Italian
courts to the Constitutional Court of Italy.

The Constitutional Court of Italy pointed out that, under Italian law, insider dealing constitutes both an
administrative offence and a criminal offence and was adopted in performance to specific obligations under the EU

legislation, namely Directive 2003/6/EC (MAD)1 and Regulation no. 596/2014 (MAR)Z.

Eventually, the Constitutional Court of Italy called upon the European Court of Justice3 to clarify whether the
MAD and MAR provisions read in the light of Articles 47 (fair trial) and 48 (presumption of innocence and right
of defence) of the Charter of Fundamental Rights of the European Union could be interpreted as allowing Member
States not to sanction the individuals who refuse to provide the administrative authority with answers that are
capable of establishing their liability for an offence that is punishable by administrative sanctions of criminal
nature.

II. ECJ Judgement; 5 key points
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ECJ recognises the right to remain silent and to avoid self-incrimination for individuals who are
subject to an administrative investigation for insider dealing that is capable of establishing their liability for an
offence that is punishable by either administrative sanctions of a criminal nature or criminal sanctions in case of

criminal liability, reconfirming a strong case-law of European Court of Human Rights* and Supreme Court of the

United Statess;

ECIJ holds that the need to respect the right to remain silent in an administrative investigation
conducted by an authority could also stem from the fact that, in accordance with national legislation, the evidence
obtained in those proceedings may be used in criminal proceedings against a person in order to establish that a
criminal offence was committed;

The right to remain silent cannot reasonably be confined to statements of admission of
wrongdoing or to remarks which directly incriminate the person questioned, but rather also covers information on
questions of fact which may subsequently be used in support of the prosecution and may thus have a bearing on
the conviction or the penalty imposed on that person;

The right to remain silent cannot justify every failure to cooperate with the competent authorities,
such as a refusal to appear at a hearing planned by those authorities or delaying tactics designed to postpone it;

The right to remain silent is intended to apply in the context of proceedings which may lead to the
imposition of administrative sanctions of criminal nature. For determining these types of sanctions, three criteria
were highlighted by the Court: (i) the legal classification of the offence under national law; (ii) the intrinsic nature
of the offence; and (iii) the degree of severity of the penalty that the person concerned is liable to incur.

II1. How we can benefit - implications in Romania

There is no doubt that the ECJ ruling represents a matter of interest for capital market players in Romania, but also
for the individuals subject to other administrative investigations, as (i) MAR provisions are directly applicable in
Romania and also transposed in the national legislation through Issuers Law no. 24/2017 and (ii) there are often
administrative investigations where the individuals are required to cooperate with the competent authorities and to
provide answers that, eventually, are capable of establishing their liability in a further criminal investigation.

Even more so, in Romania, administrative and criminal proceedings go hand in hand, as insider dealing and
unlawful disclosure of inside information constitute both an administrative offence (when the penalty can reach a
maximum amount of EUR 5,000,000) and a criminal offence. Also, refusing to cooperate with the Financial
Supervisory Authority may be sanctioned with a warning or a penalty that can reach approximately EUR 400,000.

In light of the above, the good news is that individuals investigated by the Financial Supervisory Authority for
insider dealing and unlawful disclosure of inside information or, in certain circumstances, by other administrative
authorities may claim the right to remain silent and to avoid self-incrimination.

However, before doing so, the individuals should carefully assess if the right to remain silent and to avoid
self-incrimination is applicable in their specific case, namely whether the potential administrative sanction is of
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criminal nature or if the risk of a further criminal investigation is actual or may be reasonably anticipated. In this
endeavour, the case-law of the European Court of Human Rights (ECHR) should be taken into account, especially
the rulings in which ECHR has determined that the right to remain silent and to avoid self-incrimination was not
applicable, as any similarities to such cases would present a risk to the individuals under investigation.

A relevant case worth pointing out is Weh v. Austria, where the Court noted that:

“45. (...) The Court noted that there were no pending or anticipated criminal proceedings against the applicant
and the fact that he may have lied in order to prevent the revenue authorities from uncovering conduct which
might possibly lead to a prosecution did not suffice to bring the privilege against self-incrimination into play.”;

”50. The heart of the applicant’s complaint is that he was punished for failure to give information which may have
incriminated him in the context of criminal proceedings for speeding. However, neither at the time when the
applicant was requested to disclose the driver of his car nor thereafter were these proceedings against him”;
and

“53. (...) There were clearly no proceedings for speeding pending against the applicant and it cannot even be said that they were
anticipated as the authorities did not have any element of suspicion against him”.

In a nutshell, the ECJ Judgement is a fine starting point in reaffirming that the individuals should benefit from the
right to remain silent and to avoid self-incrimination, imposing boundaries when the administrative authorities are
establishing administrative sanctions of a criminal nature or are investigating facts which are likely to become the
subject of a criminal investigation.

While an enthusiastic approach would like to believe that the Romanian administrative authorities will
acknowledge the right to remain silent and to avoid self-incrimination in administrative investigations where such
proceedings may later have criminal implications, it is up to capital market players and individuals under
investigation to now know when and how they can exercise their rights.
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