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CMS Romania | Romanian court rules pre-existing conditions of patients do not
excuse provider liability for nosocomial infections

CMS

law-tax-future

The High Court of Cassation and Justice of Romania ruled that healthcare establishments may not avoid
liability for nosocomial infections that a patient acquires during hospitalisation, irrespective of the
individual's pre-existing health condition. The only chance for a healthcare provider to avoid liability is to
provide evidence that the patient already carried the pathogen before admission to the establishment.

The case

An individual identified as "Mr. B" was hospitalised in Timisoara for heart disease. During hospitalisation, he died
from a nosocomial infection. His wife sued the hospital and claimed damages, arguing that the hospital is liable for
the infection. The first court and the appeal court dismissed the claim, but the High Court of Cassation and Justice
(i.e. Romania’s Supreme court) decided that the hospital is liable for the death of the patient caused by a
nosocomial infection.

Law no. 95/2006 regarding the reform of the healthcare system, Article 655 (1) a)

The decision was based on Art. 655 para. (1) letter a) of Romania's Law no. 95/2006 that provides: “Public or
private healthcare establishments, as providers of healthcare services, shall be civilly liable, according to general
law provisions, for damages caused during the activity of prevention, diagnosis or treatment, if they are the
consequence: (a) nosocomial infections, unless an external cause beyond the control of the healthcare
establishment is proved. (...)”

Hence, in order to trigger liability on the basis of the above legal provision, the claimant must only prove that the
injury was caused by a nosocomial infection during the activity of prevention, diagnosis or treatment, while the
only way in which the defendant can be exonerated from liability is to prove an external cause beyond the
establishment's control.

Proof of negligence is not required.

The law does not establish the meaning of the "external cause beyond the control of the healthcare establishment",
S0 it is subject to interpretation of Romanian courts.

Application in this case

The first court and the appeal court considered that by weakening the immune system the pre-existing health
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condition favoured the nosocomial infection and that this represented an external cause that could not be controlled
by the hospital, as provided in Article 655 (1) a). This decision was rendered even though the evidence indicated
that the death of Mr. B was caused by the nosocomial infection acquired in the hospital.

In the second appeal, the High Court of Cassation and Justice invalidated the decisions of the lower courts and sent
the case for retrial. The High Court of Cassation and Justice concluded that the state of immunological
vulnerability, caused by previous diseases, is irrelevant and does not constitute an external cause in the meaning of
Article 655 (1) a) of Law no. 95/2006.

The reasoning was that this legal provision establishes an objective tort liability of healthcare establishments for
damages caused to patients by nosocomial infections as a consequence of the providers' failure to comply with
their legal safety obligations. The risk of nosocomial infections belongs to the healthcare establishment and cannot
be transferred to the patient.

To avoid the introduction of pathogens within the healthcare establishment, patients are examined at the time of
admission to the health establishment. After that moment, the medical conditions of patients come under the power
and control of the healthcare establishment, which has an obligation to guarantee the prevention of nosocomial
infections. When the damages are caused by a nosocomial infection (i.e. the determinant cause), the liability of the
healthcare establishment is triggered. In this case, the contributing causes such as a weak immune system is of no
relevance.

The High Court of Cassation and Justice also established that the only situation where the previous diseases can be
relevant is when, at admission to the healthcare establishment, the patient is the carrier of the pathogen, which the
healthcare establishment could not discover in the framework of its medical investigations. As this exception was
not applicable, the High Court decided to admit the final appeal.

Comment

The case underlines that Article 655 (1) a) of Law no. 95/2006 provides an objective tort liability, as it is not
necessary to prove negligence. Furthermore, it provides a benchmark for determining whether a particular
circumstance constitutes an "external cause beyond the control of the healthcare establishment". Hence, it shows
that if the healthcare establishment is to avoid liability, it needs to provide evidence that the source of the patient's
nosocomial infection occurred outside of the healthcare establishment. In this case, the infection must be
discovered before the patient's admission into the healthcare establishment.

In particular, the decision shows that the pre-existing health condition does not exonerate the establishment from
liability. (As a rule, all patients admitted to healthcare establishments have pre-existing health conditions).
Therefore, the standard of proof for healthcare establishments to avoid liability for nosocomial infections is high
and healthcare establishments should put in place procedures for early screening of newly admitted patients to
discover pathogen agents.

Additionally, the reasoning of the High Court of Cassation and Justice confirmed the high level of legal protection
of patients that acquire nosocomial infection during admission to healthcare establishments.
For more information on this decision and healthcare liability in Romania, contact your CMS client partner

or local CMS experts: Horia Draghici and Andrei Cristescu.

This article has been co-authored by Diana Ceausu, Lawyer.
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